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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

PPLICANTS: 



assignee: 

Serial Number: 

international 
application 
filing date: 



Farmer et al. 
Ganeden BioTech, Inc. 
09/509,159 
April 10, 1998 



EXAMINER: Not yet assigned 
ART UNIT: Not yet assigned 



FOR: 



TOPICAL USE OF PROBIOTIC BACILLUS SPORES TO PREVENT OR 
CONTROL MICROBIAL INFECTIONS 



Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

TRANSMITTAL LETTER 

Transmitted herewith for filing in the present application are the following documents: 

1. Copy of Decision on Petition mailed December 18, 2002 (3 pgs.); 

2. Response to Decision on Petition ( l pg.)i — 

3. An executed Combined Declaration and Power of Attorney (in 2 counterparts, 8 pgs. total); 

4. A petition for a four-month extension oftime; 

5. Check # 16378 in the amount of $725.00;'ahd 

6. Return Postcard. 

If the enclosed papers are considered incomplete, the Mail Room is respectfully requested to contact 
the undersigned collect at (617) 542-6000, Boston, Massachusetts. 

The Commissioner is hereby authorized to charge any additional fees that may be due, or credit any 
overpayment of same, to Deposit Account No. 50-03 1 1 (Reference No. 19374-501). A duplicate copy of this 

Respectfully submitted, 

Ivor R. Elrifi, Reg. No. 39,529 
Ingrid A. Beattie, Reg. No. 42,306 
Attorneys for Applicants 
c/o MINTZ, LEVIN, COHN, FERRIS, 
GLOVSKY & POPEO, P.C. 
One Financial Center 
Boston, Massachusetts 021 11 
Tel: (617)542-6000 
Fax: (617)542-2241 



Transmittal Letter is enclosed. 
Dated: May 28, 2003 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



:*PLICANTS: 
ASSIGNEE: 



International 
application 
Filing Date: 

FOR: 



Farmer et al. 
Ganeden BioTech, Inc. 



Serial Number: 09/509, 1 59 



April 10, 1998 



Examiner: Not yet assigned 
Art UNIT: Not yet assigned 



TOPICAL USE OF PROBIOTIC BACILLUS SPORES TO PREVENT OR 
CONTROL MICROBIAL INFECTIONS 



Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

RESPONSE TO DECISION ON PETITION MAILED DECEMBER 18, 2002 

In response to the Decision on Petition mailed December 18, 2002, Applicants submit herein a Copy of 
Decision on Petition mailed December . 18, 2002; an executed Combined Declaration and Power of Attorney (in 
2 counterparts); a petition for a four-month extension of time and the required fee. With this extension of time, 
this response is due on or before June 18, 2003. Applicants believe that no additional fees are due, however, 
the Commissioner is authorized to charge any additional fees that may be due, or credit any overpayment of 
same, to Deposit Account No. 50-031 1, Reference No.19374-501. 

Respectfully submitted, 



Dated: May 28, 2003 



Void date: 05/30/2003 HVlfOHei 
05/30/2003 HVU0H61 00000022 09509159 
01 FC:2254 -725.00 



Ivor R. Elrifi, Reg. No. 39,529 

Ingrid A. Beattie, Reg. No. 42,306 

Attorneys for Applicants 

c/o MESfTZ, LEVIN, COHN, FERRIS, 

GLOVSKY & POPEO, P.C. 

One Financial Center 

Boston, Massachusetts 02111 % 

Tel: (617)542-6000 g 

Fax: (617)542-2241 g; ^ 
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In re Application of 
FARMER et al. 

U.S. Application No. 09/509,159 

PCTNo.: PCT/US98/07307 

Int. Filing Date: 10 April 1998 

Priority Date: 18 April 1997 

Attorney Docket No. 19374-501 

For: TOPICAL USE OF PROBIOTIC 

BACILLUS SPORES TO PREVENT OR 
CONTROL MICROBIAL INFECTIONS: 



This is a decision on applicants' "Petition to Withdraw Holding of Aban3onTrreiit - 
Decision on Petition under 37 CFR 1.137(b) and 37 CFR 1.47(a) Not Received" filed 03 May 
2002 and 17 July 2002. The papers are being treated as a petition under 37 CFR 1.181 and 
a renewed petition under 37 CFR 1.47(a). 

BACKGROUND 

On 10 April 1998, applicants filed international application PCT/US98/07307 which 
claimed a priority date of 18 April 1997 and which designated the United States. A Demand 
was filed with the International Preliminary Examination Authority prior to the 19th 
month fi*om the earliest claimed priority date. As a result, the deadline for payment of the 
basic national fee was to expire 30 months from the priority date, or at midnight on 18 
October 1999. 

On 22 March 2000, applicants filed a transmittal letter requesting entry into the 
national stage in the United States, which was accompanied, inter alia, by the basic 
national fee; a copy of the international application; a declaration executed by Sean 
Farmer; a small entity statement; a petition under 37 CFR 1.137(b) and the appropriate 
petition fee; and a petition under 37 CFR 1.47(a) and the appropriate petition fee. 

In a decision dated 30 June 2000, applicants' petition under 37 CFR 1.137(b) was 
granted and applicants' petition under 37 CFR 1.47(a) was dismissed without prejudice. 



DECISION ON PETITION 




On 03 May 2002 and 17 July 2002, applicants filed the present petition. 
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MAYZBZOOal DISCUSSION 



above-identified application was abandoned for failure to respond to the Decision 
^kjQ^^ 30 June 2000. 



Petition under 37 CFR 1.181 



The Official Gazette, at 1156 OG 53, provides that a petition requesting relief based 
on the grounds that (1) the Office action was not received; (2) attests that a search of the file 
jacket indicates the Office action was not received; and (3) attests that a search of counsel's 
docket records indicates the Office action was not received. The petition must also be 
accompanied by (4) copies of the docket record where the non-received Office action would 
have been entered. 



Applicants' petition filed 03 May 2002 satisfies all of the items above. Applicants' 
counsel attests that the Office action was not received and that a search of the file jacket 
indicated the Office action was not received. Applicants also submit a copy of the docket 
record for the time period of 30 August 2000, where the non-received office action would 
have been entered had it been received. 



B. Renewed Petition under 37 CFR 1.47(a) 



The renewed Petition Under 37 CFR 1.47(a) is moot since the declaration filed 03 
May 2002 was executed by the previous non-signing inventor, Robert J. Mikhail. However, 
the declaration filed 22 March 2000 is not acceptable under 37 CFR 1.497 for the reasons 
explained below. 

The declaration filed on 22 March 2000 is defective pursuant to 37 CFR 1.497(a)(3) 
which requires that the declaration "identify each inventor and the residence and country of 
citizenship of each inventor." In this instance, the declaration executed by Sean Farmer 
does not list Robert J. Mikhail as an inventor. Therefore, a new declaration executed by 
Sean Farmer, with the second inventor listed thereon, must be filed in order to fulfill the 
declaration requirement under 35 U.S.C. 371. 



CONCLUSION 

For the reasons above, the Petition under 37 CFR 1.181 is GRANTED and the 
holding of abandonment has been withdrawn. 



The Renewed Petition under 37 CFR 1.47(a) is DISMISSED as MOOT . 

A proper response must be filed within TWO (2) MONTH firom the mail date of this 
decision. Extensions of time may be obtained under 37 CFR 1.136(a). A proper response 
must include a proper declaration in compliance with 37 CFR 1.497 (a) and (b) executed by 
Sean Farmer. 
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Please direct further correspondence with respect to this matter to the Assistant 
Commissioner for Patents, Box PCT, Washington, D.C. 20231, and address the contents of 
the letter to the attention of the PCT Legal Office. 



Anthony Smith 
Attorney-Advisor 

Office of PCT Legal Administration 
Tel: (703) 308-6314 
Fax: (703) 308-6459 




